
F e b r u a r y  1, 1983 

MATTER OF: B a r r y  L. L e v i n e  - S e v e r a n c e  Pay 

DIGEST: N a t i o n a l  I n s t i t u t e  f o r  O c c u p a t i o n a l  
S a f e t y  and H e a l t h  ( N I C S H )  announced  
t h a t  i t  w a s  t r a n s f e r r i n g  i t s  f u n c -  
t i o n s  e f f e c t i v e  Xovember 1 ,  1981. 
N I O S H  employees  were g i v e n  t h e  
o p t i o n  t o  move w i t h  t h e i r  f u n c t i o n ,  
b u t  i f  t h e y  c h o s e  n o t  t o  d o  so,  t h e y  
would be s e p a r a t e d  from s e r v i c e .  On 
September 3, 1981,  Nr. L e v i n e ,  a n  
employee  o f  N I O S H ,  i n d i c a t e d  t h a t  h e  
would n o t  accompany t h e  t r a n s f e r ,  b u t  
h e  n e v e r  r e c e i v e d  a l e t t e r  p r o p o s i n g  
t o  separate  h i m .  On September 1 0 ,  
1981,  N I O S H  r e v e r s e d  i t s  d e c i s i o n  t o  
t r a n s f e r  t h e  f u n c t i o n .  R e g u l a t i o n s  
s t a t e  t h a t  employees  a re  n o t  e l i g i b l e  
f o r  s e v e r a n c e  p a y  i f  a t  t h e  d a t e  o f  
s e p a r a t i o n  t h e y  d e c l i n e  a n  o f f e r  f o r  
a n  e q u i v a l e n t  p o s i t i o n  i n  t h e i r  com- 
mut ing  a r e a ,  and t h e  o p t i o n  t o  r e m a i n  
i n  t h e  same p o s i t i o n  is e q u a l l y  
p r e c l u s i v e .  5 C.F.R.  5 5 5 0 . 7 0 1 ( 5 ) ( 2 )  
( 1 9 8 2 ) .  S i n c e  M r .  L e v i n e  c o u l d  nave  
wi thd rawn  n i s  r e s i g n a t i o n  and 
r e m a i n e d  i n  h i s  p o s i t i o n  i n s t e a d  o f  
s e p a r a t i n g  f rom N I O S H ,  h e  is  n o t  
e n t i t l e d  t o  s e v e r a n c e  pay .  

M r .  Thomas S .  McFee,  A s s i s t a n t  S e c r e t a r y  for  P e r s o n n e l  
A d m i n i s t r a t i o n ,  Depa r tmen t  of ' r I ea i th  and Elurnan S e r v i c e s ,  
requests a d e c i s i o n  a s  t o  t h e  e n t i t l e m e n t  t o  s e v e r a n c e  pay  
of blr. B a r r y  L.  L e v i n e .  The i s s u e  p r e s e n t e d  is w h e t h e r  an  
employee  who g i v e s  n o t i c e  o f  h i s  i n t e n t  t o  r e s i g n  a f t e r  
r e c e i v i n g  a g e n e r a l  n o t i c e  t h a t  t h e  o r g a n i z a t i o n  by which  h e  
is employed w i l l  be  t r a n s f e r r e d  t o  a d i f f e r e n t  g e o g r a p h i c  
area,  b u t  whose r e s i g n a t i o n  is n o t  e f f e c t i v e  u n t i l  z f t e r  t h e  
t r a n s f e r  has been  c a n c e l e d ,  is  e n t i t l e d  t o  s e v e r a n c e  pay. 
Our h o l d i n g  i s  t h a t ,  u n d e r  t h e s e  c i r c u m s t a n c e s ,  the employee  
is n o t  e n t i t l e d  to S e v e r a n c e  pay. 

Mr. L e v i n e  was e n p l o y e d  by t h e  X a t i o n a l  I n s t i t u t e  
f o r  O c c u p a t i o n a l  S a f e t y  and H e a l t h  ( N I O S H ) ,  i n  R o c k v i l l e ,  
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Maryland ,  and was n o t i f i e d  o n  Augus t  10 ,  1981,  by a l e t t e r  
from t h e  Di rec tor  of t h e  P e r s o n n e l  2anagement  O f f i c e ,  C e n t e r  
F o r  Disease C o n t r o l ,  i n  A t l a n t a ,  G e o r g i a ,  o f  a d e c i s i o n  t o  
t r a n s f e r  N I O S H  f u n c t i o n s  f rom R o c k v i l l e  t o  A t l a n t a .  The  
l e t t e r  s t a t e d  t h a t  t h e  t r a n s f e r  o f  f u n c t i o n s  would b e  e f f e c -  
t i v e  Wovenber 1 ,  1981, u n l e s s  a n  e a r l i e r  d a t e  could be  
a r r a n g e d .  The l e t t e r  a lso r e q u e s t e d  t h a t  M r .  Lev ine  i n f o r m  
N I O S H  by September 1 4 ,  1981,  w h e t h e r  h e  would relocate.  I f  
h e  e lec ted  n o t  t o  t r a n s f e r ,  and i t  was n o t  ' poss ib le  t o  place 
him i n  a n o t h e r  p o s i t i o n ,  t h e  l e t t e r  s t a t e d  t h a t  i t  would 
b e  n e c e s s a r y  t o  p r o p o s e  h i s  s e p a r a t i o n  from t h e  s e r v i c e .  
F u r t h e r m o r e ,  t h e  l e t t e r  c o n c l u d e d  t h a t  s h o u l d  s e p a r a t i o n  be 
n e c e s s a r y ,  i t  would be c o n s i d e r e d  a n  i n v o l u n t a r y  s e p a r a t i o n  
i n  d e t e r m i n i n g  e l i g i b i l i t y  fo r  r e t i r e m e n t  o r  s e v e r a n c e  pay.  

M r .  L e v i n t  in formed N I O S H ,  o n  September  3 ,  1981,  t h a t  
h e  would  n o t  r e loca te .  However, o n  Sep tember  10,  1981,  t h e  
H o u s e  A p p r o p r i a t i o n s  Subcommi t t ee  p r o h i b i t e d  t h e  u s e  o f  
f u n d s  f o r  t h e  movement of employees  t o  A t l a n t a  u n t i l  a more 
e x t e n s i v e  r e v i e w  c o u l d  be  d o n e .  A s  a r e su l t  o f  t h i s  a c t i o n ,  
t h e  N I O S H  f u n c t i o n s  were n o t  t r a n s f e r r e d ,  and M r .  Lev ine  
n e v e r  r e c e i v e d  a l e t t e r  p r o p o s i n g  t o  s e p a r a t e  h im from t h e  
s e r v i c e .  

I n  t h e  meant ime,  Mr. L e v i n e  secured employment i n  t h e  
p r i v a t e  s ec to r ,  and h e  r e s i g n e d  h i s  p o s i t i o n  e f f e c t i v e  
October 3 ,  1981. H e  was n o t  g i v e n  s e v e r a n c e  p a y  because 
NIOSH d e t e r m i n e d  t h a t  h i s  s e p a r a t i o n  was v o l u n t a r y ,  s i n c e  
h e  had n o t  r e c e i v e d  a n o t i c e  p r o p o s i n g  t o  separa te  h im f o r  
d e c l i n i n g  t o  accompany h i s  a c t i v i t y  uhen  i t  was t r a n s f e r r e d ,  
as r e q u i r e d  i n  5 C.F.R. S 5 5 0 . 7 0 6 ( a ) ( 3 ) .  W e  a g r e e  w i t h  
N I O S H  t h a t  Nr. Lev ine  is n o t  e n t i t l e d  t o  s e v e r a n c e  pay ,  
a l t h o u g h  w e  reach our c o n c l u s i o n  by a d i f f e r e n t  a n a l y s i s .  

Payment of s e v e r a n c e  pay  is a u t h o r i z e d  by 5 U.S.C.  
§ 5595 ( 1 9 7 6 ) ,  which p r o v i d e s  t h a t  a n  employee  who h a s  been  
employed c u r r e n t l y  f o r  a c o n t i n u o u s  p e r i o d  of a t  l e a s t  1 2  
months ,  and  is i n v o l u n t a r i l y  s e p a r a t e d  from t h e  s e r v i c e ,  n o t  
by r emova l  f o r  cause o n  c h a r g e s  of m i s c o n d u c t ,  d e l i n q u e n c y ,  
or i n e f f i c i e n c y ,  is e n t i t l e d  t o  be p a i d  s e v e r a n c e  pay .  The  
i s sue  t h e n  i s  w h e t h e r  b l r .  L e v i n e ' s  r e s i g n a t i o n  is  to  be 
c o n s i d e r e d  a n  i n v o l u n t a r y  s e p a r a t i o n .  
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The s e v e r a n c e  pay r e q u l a t i o n s ,  s o e c i f i c a l l y  5 C.F.R. 
C 550.706 ( 1 9 8 2 ) ,  set  f o r t h  s i t u a t i o n s  i n  which a n  
emDloyee 's  s e p a r a t i o n  by r e s i q n a t i o n  is deemed t o  be  an 
i n v o l . u n t a r y  , s e n a r a t i o n .  A r e s i g n a t i o n  by a n  ernnloyee a f t e r  
receipt o f  a no t ice  from h i s  aqencv  p r o p o s i n q  t o  separate 
him f o r  d e c l i n i n q  t o  accomnanv h i s  a c t i v i t y  when it  moves to 
a n o t h e r  commutincr area w o u l d  be an i n v o l u n t a r y  s e p a r a t i o n  
unde r  t h i s  r e q u l a t i o n .  However, 5 C.F.R. C ,550.701 (b)(2), 
p r o v i d e s  t h a t :  

" T h i s  s u b p a r t  [ s e v e r a n c e  Pay1 does n o t  
a p p l y  t o  an  employee  who a t  t h e  t i m e  of 
separat ion from t h e  s e r v i c e ,  is o f f e r e d  and 
d e c l i n e s  t o  a c c e n t  an  e q u i v a l e n t  p o s i t i o n  
i n  h i s  a a e 7 c y  i n  t h e  same comntutina a r e a ,  
i n c l u d i n a  an  a a e n c y  t o  which t h e  emnloyee 
w i t h  his f u n c t i o n  is t r a n s f e r r e d  i n  a t r a n s -  
fer of f u n c t i o n s  between a a e n c i e s .  F o r  
purposes of t h i s  Daraqraoh, an  e q u i v a l e n t  
pos i t i on  is a o o s i t i o n  of l i k e  s e n i o r i t y ,  
t e n u r e ,  and pav o t h e r  t h a n  a r e t a i n e d  r a t e . "  

I t  s h o u l d  b e  n o t e d  t h a t  t h e  r e a u l a t i o n s  d o  n o t  s p e c i f i c a l l y  
address t h e  s i t u a t i o n  here  i n  which  a t r a n s f e r  of f u n c t i o n  
was c a n c e l e d ,  and employees  were allowed to  r e m a i n  i n  t h e  
same pos i t i ons  t h e v  were h o l d i n q  when t h e  t r a n s f e r  of func-  
t i o n s  was f i r s t  prooosed. I t  s h o u l d  a l so  be n o t e d  t h a t  the  
r e q u l a t i o n  s p e c i f i c a l l v  r e f e r s  to ,  " t h e  t i m e  of s e p a r a t i o n "  
a s  t h e  time f o r  t h e  o f f e r  of an e a u i v a l e n t  p o s i t i o n .  

I n  t h i s  case,  Y r .  Cev ine  c o u l d  have  r e t a i n e d  h i s  
p o s i t i o n  i n s t e a d  of s e p a r a t i n q  from t h e  aqency  a f t e r  t h e  
t r a n s f e r  of f u n c t i o n  w a s  canceled. I t  is  c lear  u n d e r  the 
r e s u l . a t i o n s  t h a t  i f  NIOSH had o f f e r e d  him an  e a u i v a l e n t  
w s i t i o n  i n  t h e  same cornmutinq a rea ,  and t h e  t r a n s f e r  of 
f u n c t i o n  had  t a k e n  place,  h e  would n o t  have  been  e n t i t l e d  to  
s e v e r a n c e  Day. 

I t  is e a u a l l v  c l ea r  t h a t  s i n c e  M r .  L e v i n e ,  f o l l o w i n a  
t h e  c a n c e l l a t i o n  of t h e  t r a n s f e r  of f u n c t i o n ,  was allowed to  
rema in  i n  t h e  same p o s i t i o n ,  i n  t h e  same o f f i c e ,  a t  t h e  same 
g r a d e  and Day, h e  was a l s o  i n e l i s i b l e  to  r e c e i v e  s e v e r a n c e  
pay  u n d e r  t h e  s t a t u t e .  T h a t  is ,  t h e  op t ion  t o  r e m a i n  i n  t h e  
same p o s i t i o n  r e n d e r e d  h i s  subsea i i sn t  s e p a r a t i o n  a v o l u n t a r v  
one and p rec ludes  Dayment of s e v e r a n c e  pay. 
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The a rgumen t  t h a t  t h e  e n t i t l e m e n t  to  s e v e r a n c e  pay 
v e s t s  o n  t h e  d a t e  a w r i t t e n  n o t i c e  of r e s i g n a t i o n  is 
s u b m i t t e d ,  i n s t e a d  of t h e  d a t e  of sepa ra t ion ,  is  n o t  
p e r s u a s i v e .  ' Jnder  t h e  p r o v i s i o n s  of t h e  Federal  P e r s o n n e l  
Manual,  C h a p t e r  7 1 5 ,  S u b c h a p t e r  2 ,  a r e s i g n a t i o n  is a 
v o l u n t a r y  a c t i o n  by a n  employee ,  and  a n  agency  may permi t  an  
employee  t o  wi thd raw t h e  r e s i g n a t i o n  a t  any time b e f o r e  i t  
h a s  become e f f e c t i v e ,  except when t h e  a g e n c y  h a s  a v a l i d  
r e a s o n  t o  deny w i t h d r a w a l .  FPN C h a p t e r  715 ,  52-3. Here, 
Mr. L e v i n e  cou ld  have wi thdrawn h i s  r e s i g n a t i o n  f o l l o w i n g  
t h e  c a n c e l l a t i o n  of t h e  t r a n s f e r  o f  f u n c t i o n ,  b u t  chose n o t  
t o  do so. A c c o r d i n g l y ,  h i s  c la im f o r  s e v e r a n c e  pay mus t  be 
d e n i e d .  

M r .  Lev ine  a l l e g e s  t h a t  c e r t a i n  o t h e r  employees  of 
NIOSH who r e s i g n e d  a f t e r  t h e  c a n c e l l a t i o n  of t h e  t r a n s f e r  
of t h e  f u n c t i o n  r e c e i v e d  s e v e r a n c e  pay.  The r e c o r d  shows 
t h a t  t h r e e  employees ,  N r .  Dorsey Boyd, Ms. Marjorie M.  
Cramer, and lilr. J o h n  R.  F r o i n e s ,  d i d  r e c e i v e  s p e c i f i c  ad- 
v a n c e  n o t i c e s  t o  s e p a r a t e  them from t h e  s e r v i c e  e f f e c t i v e  
O c t o b e r  3 1 ,  1981,  b e c a u s e  t h e y  d e c l i n e d  t o  accompany t h e  
t r a n s f e r  of t h e  f u n c t i o n .  T h e s e  a d v a n c e  n o t i c e s  were d a t e d  
August 27 and 28, 1981,  and t h e  employees  were a p p a r e n t l y  
s e p a r a t e d  b a s e d  upon t h e s e  n o t i c e s ,  n o t  by r e s i g n a t i o n .  

N I O S t i  i n  a l e t t e r  t o  M r .  Lev ine  e x p l a i n s  t h a t  t h e s e  
employees ,  and p e r h a p s  s e v e r a l  o t h e r s ,  had a l l  r e c e i v e d  
l e t t e r s  n o  l a t e r  t h a n  September  1 ,  1 9 8 1 ,  p r o p o s i n g  t o  sepa- 
r a t e  them.  T h e r e f o r e ,  NIOSH c o n c l u d e d  t h a t  t h e  i s s u a n c e  of 
t h e  f i n a l  n o t i c e  t o  separate t h e s e  employees  s i m p l y  repre- 
s e n t e d  t h e  c o m p l e t i o n  of a n  a c t i o n  p r o p o s e d  a t  a n  e a r l i e r  
d a t e .  we e x p r e s s  no  o p i n i o n  o n  w h e t h e r  i t  was proper t o  
proceed w i t h  t h e  s e p a r a t i o n  of these  employees  a f t e r  t h e  
t r a n s f e r  of f u n c t i o n  was c a n c e l e d .  S i n c e  these employees  
d i d  n o t  r e s i g n ,  t h e i r  s i t u a t i o n  is d i s t i n g u i s h a b l e  f rom 
M r  . L e v i n e  I s .  

$k Comptrol l  r G e n e r a l  w 
0 of t h e  U n i t e d  S t a t e s  

- 4 -  




